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II. Argument: This Court should deny the defendant's motion to 

suppress evidence because the officers were permitted to 

make an investigatory stop of 

Police officers are permitted to make investigatory stops 
when they hold reasonable suspicion that "a person has 
committed, is committing or about to commit a crime." 
Commonwealth v. Comita , 441 Mass. 86, 91 (2004) . Here, the 

police officers had legitimate reason for stopping (1) 

officers saw the defendant threaten public safety by committing 
multiple traffic violations; (2) the officers knew firsthand 
that ^^^^^Jwas driving with a revoked license and; (3) the 
officers had been informed by Newton police that had been 

dealing heroin in the area. 

Given that officers acted permissibly in stopping 
their initial frisk of the defendant was also lawful. The frisk 
can be justified as a Terry-type search, having a protective 
purpose of ensuring that the police can pursue appropriate 
investigation without fear of violence. Commonwealth v. 

Almeida , 373 Mass. 266, 270-71 (1977). Frisking the defendant 
was done in the interest of public safety because the officers 
knew that had committed a crime (driving with a revoked 

license) and had attempted to flee from the police. Thus, they 
had specific, articulable reason to suspect that he might be 
armed or dangerous. See Commonwealth v. Johnson , 454 Mass. 159, 
162 (2009) ("The officer need not be absolutely certain that the 

individual is armed; the issue is whether a reasonably prudent 
[person] in the circumstances would be warranted in the belief 
that his safety or that of others was in danger.") (internal 
citations omitted). Additionally, the pat frisk can be justified 
as a search incident to a lawful arrest. 

Massachusetts law permits strip searches incident to lawful 
arrest when the search is conducted for the following purposes: 
(1) to seize evidence of the crime for which the arrest has been 
made in order to prevent its destruction or concealment or (2) 
to remove any weapons that might be used to resist arrest or 
escape. See Commonwealth v. Prophete , 443 Mass. 548, 552 (2005); 

G.L. c. 274 § 1. Although the police had heard that the 
defendant had been distributing drugs, this tip did not provide 
the requisite probable cause to justify the defendant's arrest. 
Rather, the arrest was based on the fact that had been 

operating a vehicle after his license had been revoked and had 
failed to submit to the police. Thus, the strip search cannot 
rest on the first prong of justification. See Commonwealth v. 
Thomas, 429 Mass. 403, 408 (1999) ("[PJrobable cause is the 
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appropriate standard to apply to strip and visual body cavity 
searched"). 

However, the second prong does provide legitimate reason 
for the strip search. Police have a right to search for 
concealed weapons on an arrestee, and in the present case, the 
defendant's furtive movements, his suspicious behavior during 
the pat frisk, and the officers' own observation of 
placing something in his pants provided the necessary probable 
cause to warrant a valid strip search. 

As in Commonwealth v. Prophete, here: (1) the defendant 
refused to stop for the police; (2) after fleeing, the defendant 
likely anticipated getting arrested and, thus, had a motive for 
hiding drugs securely under his clothing; (3) the police had 
previously arrested him for drug activity; (4) having conducted 
a pat frisk and only locating a cell phone and large amount of 
cash, officers believed the defendant to have drugs concealed on 
his person; (5) officers' suspicions were only increased by the 
fact that the defendant appeared to be clenching his buttocks 
and each time PO Boyle touched his waist or buttock area, 
turned his body away from the officer. 

III. CONCLUSION 

Defendant's motion fails for the preceding reasons and the 
Commonwealth requests this Court deny the motion. 


RESPECTFULLY SUBMITTED 
FOR THE COMMONWEALTH, 
DANIEL F. CONLEY 
DISTRICT ATTORNEY 
FOR THE SUFFOLK DISTRICT 


By: _ 

Melissa L. Brooks 
BBO #661384 

Assistant District Attorney 
Suffolk County District Attorney's 
Office 

One Bulfinch Place 
Boston, MA 02114 
(617) 619-4000 
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I hereby certify that a copy of the above 
document was served to defense counsel 
in hand/by mail/by fax on November 16, 2010 . 

Melissa L. Brooks, A.D.A. 
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